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JUDGMENT 

1.  By this common judgment, this court proposes to dispose of two 

Criminal Appeals arising out of a common judgment, passed, on 24-07-2012, 

by Sri M. Kalita, the then learned Assistant Sessions Judge, Sonitpur, in 

Sessions Case No. 176/2006, whereby all the accused persons who faced trial 

were found guilty of offences with which they were charge with. The criminal 

appeals, which are taken up for consideration, in this common Judgment are-

firstly, the Criminal Appeal No. No. 41 (S-3)/2012 filed by Md. 

Kamaluddin, Md. Aminul Haque, Md. Akbar Ali and Md. Miraj Ali, (herein after 

referred to as the Appellants No.1,2,3 & 4 respectively), against the aforesaid 

Judgment and order, dated 24-07-2012, whereby learned trial court has 

convicted and sentenced all the aforesaid Appellants to undergo rigorous 

imprisonment for 5(five) years and to pay a fine of Rs. 2,000/-, in default, to 

undergo further term of Rigorous Imprisonment for another 2(two) months 

u/s 366 of the Indian Penal Code and also sentenced the aforesaid 

accused/appellants to undergo Rigorous Imprisonment for 7 (seven) years 

and to pay a fine of Rs. 5,000/-, each, in default, to suffer Rigorous 

Imprisonment for another  3 (three) months for the offence committed u/s 

376(g) of the Indian Penal Code and both the sentences of imprisonment of 

both offences are directed to run concurrently. Secondly, the Criminal 

Appeal No. 44 (S-3)/2012, filed by Mustt. Amiran Nessa(herein after 

referred to as the Appellant No. 5), who has been convicted and sentenced 

by the Learned Trial Court to undergo Simple Imprisonment for 2 (two) years 

and to pay a fine of Rs. 2,000/-, in default, to undergo further Simple 

Imprisonment for another 1 (one) month u/s 366 of the Indian Penal Code.   

 
Counsel for the Respondent : Sri Hari Prasad Sedai, Public 

Prosecutor, Tezpur 
 

Date of hearing  : 21-01-2016 
 

Date of Judgment : 05-02-2016. 
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2.  Before entering into the merit of both the appeals, let me briefly state 

the facts relevant for consideration of this appeal.  

 (a)    On 11/6/2004, the In-charge of Borghat Police Out Post 

under Tezpur Police Station, received an information, from one Abdul Mazid, 

regarding missing of his niece (hereinafter referred to as the “victim”),  

when she was going to her school, on 08/06/2004 at about 10.00 a.m. 

in school uniform. It has been stated in the said information that the victim 

was a student of class VIII of Charimile Kanya Vidyalaya and on the said day 

she was going to her school in school uniform (white mekhela chadar with 

blue border and blue blouse). It is also stated in the information that the said 

fact of missing of the victim girl has been informed to the head master of the 

said school and delay in informing to the police has been caused as in spite of 

vigorous search, the victim could not be found. On receipt of the said 

information, Sri Nagen Bora, SI of police, In-charge of Borghat Out Post 

made GD Entry No. 166 dated 11.06.2004 in the general diary of Borghat 

Police Out post and started investigation in search of the missing victim. WT 

message No. S/No.-/38-42 dated 12.06.2004 was sent to all the Officer in-

charge of all police stations of Assam regarding missing of the victim girl.  

(b) Subsequently, on 28-06-2004, the same informant, namely 

Abdul Mazid lodged a written FIR before the In-charge of Borghat Police Out 

Post under Tezpur Police Station, inter alia, stating therein that on 08-06-

2004 at 10 a.m. while his niece (the victim), aged about 14 years, was going 

to Charimile Kanya Vidyalya, from her house, she went missing and in this 

regard a missing entry was already lodged. It is stated in the said FIR that 

Md. Kamaludin along with Md. Inamul Haque with the help of other 

miscreants, forcibly picked up his niece and both of them were absconding 

from their house for some time. On receipt of the said FIR, the In-charge of 

Borghat Police Out Post made a GD entry No 455 at 10 p.m dated 

30.06.2004 and forwarded the said FIR for registration to the Officer in-

charge of Tezpur Police Station. On receipt of the said FIR, the Officer in-

charge registered a Tezpur PS Case No. 415/04 u/s 366 (A) of the IPC 
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on 02.07.2004 and entrusted the Sri Nagen Bora, the In-charge of Borghat 

Out Post with the investigation of the case. 

(c)  During the course of the investigation the victim was 

recovered and she was medically examined and was forwarded to Judicial 

Magistrate for recording her statement u/s 164 Cr.P.C. On 21.07.2004, 

Smti. Rini Bharali the then Judicial Magistrate 1st Class recorded the 

statement of the victim u/s 164 Cr.P.C. During her statement u/s 164 Cr.P.C. 

the victim has stated that she was forcibly taken in Maruti vehicle by the 

accused persons and was kept confined for four days during which period the 

accused persons (except appellant No. 5) repeatedly gang raped her for four 

days. It also appears that the accused persons namely, Md. Selimuddin, Ainul 

Haque and Amiran Nessa were forwarded by the investigating officer for 

recording their confessional statement to the then Judicial Magistrate, 1st 

class, Tezpur. However these accused persons refused to make any such 

confessional statement when they were produced before Learned Judicial 

Magistrate. Ultimately, after completion of the investigation, Charge sheet 

was laid against seven accused persons namely, Md. Selimuddin(dead), Md. 

Aminul Haque (Appellant No. 2), Musstt Amiran Nessa(Appellant No. 5), Md. 

Miraz Ali (Appellant No. 4), Md. Nazrul Islam(Absconder), Md. Kamaluddin 

Ahmed (Appellant No. 1) and Md. Akbar Ali (Appellant No. 3) u/s 

366(A)/376/34 IPC. In due course the case was committed to the Court of 

Session, Sonitpur and then it was transferred to the Court of Assistant 

Sessions Judge, Sonitpur for disposal. During the course of the trial, Accused 

Md. Selimuddin expired and accused Md. Nazrul Islam absconded and he was 

declared as absconder by the Court. Other five accused persons faced the 

trial. Charges under Section 366(A)/376(g)/34 of IPC were framed against all 

the accused persons. The charges were read over to the accused persons, to 

which they refused to plead guilty and claimed to be tried. 

(d)  During trial, 12 (twelve) witnesses were examined for the 

prosecution side. Accused were examined u/s 313 Cr.P.C. All the accused 

persons, except Amiran Nessa, declined to adduce any evidence, in defence. 
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Accused Amiran Nessa examined two Defence Witnesses (DWs) in support of 

her defence. The defence plea was only of denial. 

(e) Ultimately, after trial, by judgment and order, passed on 24-

07-2012, in Sessions Case No. 176/2006,   by Sri M. Kalita, the then learned 

Assistant Sessions Judge, Sonitpur, all the appellants were convicted and 

sentenced as stated hereinbefore in Paragraph No. 1 of this judgment. 

 This judgment and order of conviction dated 24-07-2012 is 

challenged, by all the appellants, in these instant Appeals u/s 374(3) Cr.P.C. 

3. The appellant no. 1, 2, 3 and 4 inter-alia, took following grounds for 

appeal in their Criminal Appeal No. 41 (S-3)/2012:- 

 (i) That learned Trial Court has gravely erred in law as well as in facts 

while passing the impugned judgment and order of conviction and as such 

the same is liable to be set aside; 

 (ii) That learned Trial Judge has failed to appreciate the evidence on 

record and has relied more upon surmises and conjectures than in principles 

of law while arriving at the decision of guilt of the accused/appellant u/s 

366/376(g) of IPC or under any other sections of law. Hence, the impugned 

judgment and order of conviction is liable to be set aside; 

   (iii) That the learned Trial Court has totally failed to analyze the 

evidence on record which is in no way established any reliable and 

trustworthy link between the accused persons/appellants and their 

involvement in the alleged offence. Hence, impugned judgment and order of 

conviction is liable to be set aside; 

  (iv) That the learned Trial Judge has failed to prove the offence of the 

accused persons/appellants u/s 366/376(g) of the IPC by adducing reliable, 

cogent and legal proof which is necessary to prove such an offence. But this 

aspect of the case is totally ignored or over looked by the learned Trial Judge. 

Therefore, the decision arrived by the trial Judge is based only on surmises 

and conjectures and as such the Judgment and order passed on the basis of 

the un-corroborated testimony of the witnesses are liable to be set aside.  
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(v) That the learned Trial Judge has placed undue reliance on the 

prosecution witnesses namely PW 1 Nurjahan Begum, mother of the so-called 

victim, PW 2 Nazira Khatun, the so-called victim, PW 5 Abdul Mazid, Uncle of 

the so-called victim and the informant and PW 6, Asia Begum, the elder sister 

of the so-called victim, but the PWs 1, 5 and 6 are nothing but hearsay 

witnesses so the statements of these witnesses are not admissible in the eye 

of law. The statement of PW 2 Nazira Khatun, the so-called victim, are totally 

false, self-contradictory and she gave different version at different times on 

vital points. So, these witnesses are by no means reliable and trustworthy 

witnesses. Hence, the finding of the Trial Court in this regard cannot stand in 

the eye of law.      

(vi) That PW 9, Sri Naren Bora, the I.O. of the case and PW 5 Abdul 

Mazid, the informant of the case stated in their statement that PW 5 filed a 

written information on 11-06-2004 at Borghat Out Post but the said 

information was suppressed by the Prosecuting Agency for the reasons best 

known to them. The case becomes doubtful and the accused are entitled to 

get the benefit from it.   

(vii)  That the so-called victim has given different statements 

regarding the alleged offence at different times. Hence, no conviction can be 

based on such highly discrepant statement of the so-called victim. Further, 

the story of kidnapping the alleged victim while she was going to school is 

totally false and concocted story which will transpire from the statements of 

PW 3 Alauddin Ahmed, the Head Master of the school and PW 1, Nurjahan 

Begum. It has come out from the statement of PW 3, the Head Master of the 

school that the so-called victim did not take admission in the school in the 

relevant year. As such, her story of going to school is totally false and 

concocted version. Hence, no conviction can be based on the basis of the 

statement of such a wholly unreliable witness.  

(viii) For that the present case was initiated after filing the subsequent 

FIR which was received by the I.O. on 02-07-2004 after long delay of the so-

called incident and the statement of the witnesses are self contradictory, 

baseless and based on unbelievable story. Most of the statements of the 
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witnesses are inadmissible and hearsay evidence. As such conviction cannot 

be sustained on the basis of such inadmissible and uncorroborated testimony 

of these witnesses.  

(ix) That the prosecution has suppressed material witnesses of the 

case thereby casting serious doubt on the version of the prosecution case 

and it is for this reason together with the other glaring defects in the 

prosecution case the Judgment and Order of conviction passed by the learned 

Trial Judge is defective and reversible in toto. 

(x) That the learned Trial Judge in his Judgment has picked up some 

portion of the evidence from the examination-in-chief only and ignored and 

overlooked the cross-examination portion of the evidence. Had the learned 

Trial Judge considered the cross-examination portion of the evidence of the 

case then under no circumstances he could have convict the accused 

persons/appellants in this case. As such the Judgment and order based on 

such evidence is not sustainable in law.  

(xi)  That the learned trial Judge has ignored the fatal defects of the 

prosecution case, ignoring the vital cross-examination portion of the evidence 

and picked up few statement from here and there only to convict the accused 

persons/appellants purely on surmises and conjectures. Hence, the Judgment 

and order of conviction is liable to be set aside.   

(xii) That the learned trial Judge ought to have disbelieved the 

prosecution version as it is full of omissions, contradictions and deviations on 

vital points giving different versions at different point of time thereby making 

the prosecution version unreliable to convict the accused persons/appellants. 

Hence, the Judgment and Order of conviction is liable to be set aside and the 

sentence passed on the accused persons/appellants is too hard, too harsh 

and excessive and as such liable to be set aside.    

4.  The appellant no. 5, inter-alia, took following grounds for appeal in her 

Criminal Appeal No. 44 (S-3)/2012:- 



Page 8 of 33 

 

Criminal Appeal NO. 41(S-3)/2012 & 44(S-3) 2012. Page 8 

  

 (i) That learned Trial Judge has totally failed to appreciate the 

evidence on record and has relied more upon surmises and conjectures than 

in principles of law while arriving at the decision of guilt of the 

accused/appellant u/s 366 of IPC or under any other sections of law. Hence, 

the impugned judgment and order of conviction is liable to be set aside; 

   (ii) That the learned Trial Court has totally failed to analyze the 

evidence on record which is in no way established any reliable and 

trustworthy link between the accused persons/appellants and their 

involvement in the alleged offence. Hence, impugned judgment and order of 

conviction is liable to be set aside; 

  (iii) That the learned Trial Judge has failed to prove the offence of the 

accused person/appellant u/s 366 of the IPC by adducing reliable, cogent and 

legal proof which is necessary to prove such an offence. But this aspect of 

the case is totally ignored or over looked by the learned Trial Judge. 

Therefore, the decision arrived by the trial Judge is based only on surmises 

and conjectures and as such the Judgment and order passed on the basis of 

the un-corroborated testimony of the witnesses are liable to be set aside.  

(iv) That the learned Trial Judge has placed undue reliance on the 

prosecution witnesses namely PW 1 Nurjahan Begum, mother of the so-called 

victim, PW 2 Nazira Khatun, the so-called victim, PW 5 Abdul Mazid, Uncle of 

the so-called victim and the informant and PW 6, Asia Begum, the elder sister 

of the so-called victim, but the PWs 1, 5 and 6 are nothing but hearsay 

witnesses so the statements of these witnesses are not admissible in the eye 

of law. The statement of PW 2 Nazira Khatun, the so-called victim, are totally 

false, self contradictory and gave different version at different times on vital 

points. So, these witnesses are by no means reliable and trustworthy 

witnesses. Hence, the finding of the Trial Court in this regard cannot stand in 

the eye of law.      

(v) That PW 9, Sri Nagen Bora, the I.O. of the case and PW 5 Abdul 

Mazid, the informant of the case stated in their statement that PW 5 filed a 

written information on 11-06-2004 at Borghat Out Post but the said 
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information was suppressed by the Prosecuting Agency for the reasons best 

known to them. The case becomes doubtful and the accused are entitled to 

get the benefit from it.   

(vi)  That the so-called victim has given different statements regarding 

the alleged offence at different times. Hence, no conviction can be based on 

such highly discrepant statement of the so-called victim. Further, the story of 

kidnapping the alleged victim while she was going to school is totally false 

and concocted story which will transpire from the statements of PW 3 

Alauddin Ahmed, the Head Master of the school and PW 1, Nurjahan Begum. 

It has come out from the statement of PW 3, the Head Master of the school 

that the so-called victim did not take admission in the school in the relevant 

year. As such, her story of going to school is totally false and concocted 

version. Hence, no conviction can be based on the basis of the statement of 

such a wholly unreliable witnesses.  

(vii) For that the learned Trial Judge had failed to appreciate the 

evidence of the DW 1 Md. Afajuddin and DW 2 Md. Imran Hussain in its 

proper perspective in as much as the DWs has categorically and specifically 

stated in their examination-in-chief that they had seen the appellant/accused 

at Nagaon on the relevant date and time of the alleged incident. Hence, the 

appellant accused should not be unnecessarily bound in this instant case and 

the order of conviction against her is liable to be set aside.    

(viii) For that the present case was initiated after filing the subsequent 

FIR which was received by the I.O. on 02-07-2004 after long delay of the so-

called incident and the statement of the witnesses are self contradictory, 

baseless and based on unbelievable story. Most of the statements of the 

witnesses are inadmissible and hearsay evidence. As such conviction cannot 

be sustained on the basis of such inadmissible and uncorroborated testimony 

of these witnesses.  

(ix) That the prosecution has suppressed material witnesses of the 

case thereby casting serious doubt on the version of the prosecution case 

and it is for this reason together with the other glaring defects in the 
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prosecution case the Judgment and Order of conviction passed by the learned 

Trial Judge is defective and reversible in toto. 

(x) That the learned Trial Judge in his Judgment has picked up some 

portion of the evidence from the examination-in-chief only and ignored and 

overlooked the cross-examination portion of the evidence. Had the learned 

Trial Judge considered the cross-examination portion of the evidence of the 

case then under no circumstances he could have convict the accused 

person/appellant in this case. As such the Judgment and order based on such 

evidence is not sustainable in law.  

(xi)  That the learned trial Judge has ignored the fatal defects of the 

prosecution case, ignoring the vital cross-examination portion of the evidence 

and picked up few statement from here and there only to convict the accused 

person/appellant purely on surmises and conjectures. Hence, the Judgment 

and order of conviction is liable to be set aside.   

(xii) That the learned trial Judge ought to have disbelieved the 

prosecution version as it is full of omissions, contradictions and deviations on 

vital points giving different versions at different point of time thereby making 

the prosecution version unreliable to convict the accused persons/appellants. 

Hence, the Judgment and Order of conviction is liable to be set aside and the 

sentence passed on the accused persons/appellants is too hard, too harsh 

and excessive and as such liable to be set aside.    

5. I have gone through the aforementioned grounds of appeal; the 

deposition of witnesses recorded in Sessions Case No. 176 of 2006, 

statements of accused persons, recorded therein, u/s 313 Cr.P.C and the all 

the relevant materials on record including the case diary and the impugned 

Judgment, passed on 24-07-2012, by the trial Court, thoroughly. I have also 

heard Ld. Counsel for the appellants Syed Eske Alam, Sri Paramjeet Singh 

Sethi and Ld. Public Prosecutor Sri Hari Prasad Sedai, at length. 

6.  Learned Counsel for the appellants, in both the appeals, have 

submitted that the prosecution has come up with a cock and bull story which 

cannot be believed at all. They also submitted that the entire prosecution 
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case is based only on the uncorroborated testimony of the victim, who 

deposed as PW-2, as all other witnesses are reported witnesses and their 

evidence is hearsay evidence. Learned Counsel for the appellants have also 

submitted that because of the inherent contradiction and omissions in the 

testimony of PW-2, she cannot be regarded as a witness who can be wholly 

relied upon. Learned Counsel also argued that as the learned trial Court has 

convicted the appellants relying mainly on the testimony of P.W-2, ignoring 

the fatal lapses committed by the prosecution side during investigation as 

well as during trial, the judgment of conviction and sentence against all the 

appellants is liable to be set aside. On the other hand learned Public 

Prosecutor has submitted that in a sexual offence of such a grave nature, as 

involved in this case, generally there is unlikely to be any independent 

eyewitness except the victim herself. He has also submitted that learned trial 

Court was absolutely right in ignoring the minor contradiction and 

inconsistencies and in relying upon the testimony of PW-2, victim, and other 

witnesses for coming to a conclusion of guilt of the accused persons and 

convicting and sentencing them. 

7.  Before I consider the rival submissions of learned Counsel for both 

sides, let me briefly discuss the testimony of Prosecution witnesses, as 

deposed, before the learned trial Court, during trial. 

8.  PW 1, Nurjahan Begum, is the mother of the victim. She has deposed 

that the accused persons were not known to her. The occurrence took place 

about 3 years ago. On the day of occurrence her daughter had gone to 

school to attend the class at 9.30 a.m. But she did not returned back to the 

residence on that day. At that time she was reading in class VIII and her age 

was 14 years. Then a search was made for her but she could not traced out. 

After 28 days from the date of incident, her daughter found loitering at 

Bhojkhowa Chapari like an insane person. When a person namely, Jatin 

noticed her daughter, he informed to her son Moinul Haque and other village 

persons and thereafter her son and other village person brought her daughter 

to (victim) to the residence. Then police sent her daughter Civil Hospital. 

Before recovery of her daughter, her brother Abdul Mazid had lodged the 
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ejahar and after recovery her daughter disclosed before her that the accused 

persons had taken her away forcibly in a Maruti car to a jungle and thereafter 

they raped her. At that time she could identify the accused Selimuddin and 

one woman. Police also produced her before the Magistrate for recording her 

statement and then the victim was given to the zimma of her son. 

 In the cross examination, PW 1 has stated that her school was 

situated at a distance of 3 mile from her residence. On the date of occurrence 

her daughter had gone to school on foot by wearing white coloured dress 

(mekhela chadar and blouse). As she did not return to the residence till night, 

so she along with her husband and son started to search her. After incident 

of missing of her daughter she came to know that he daughter did not apply 

for admission at her school though Rs. 600/- was given to her and she was 

also found irregular in attending the school. PW 1 has denied the fact that 

her daughter was mentally reiterated girl and her age was 18 years. There 

was school certificate of her daughter. Her daughter was admitted in the 

hospital immediately on the next day after recovery and doctor gave medical 

treatment for psychiatric problem. After recovery, her daughter was found 

behaving like an insane person. Ld defence counsel put many suggestive 

questions to PW 1, to which she answered in negative. 

9. PW 2, is the victim girl. She has deposed that she could identify all the 

accused persons (the accused have been identified by pointing towards each 

of them). She has also stated that one person who was present at the time of 

occurrence has not been present before the Court. The occurrence took place 

on 08.06.2004 while she was going to attend her class in Charimile H.S. 

School, as she was reading in class VIII at that time. When she was going to 

school then two persons teased her. Then she immediately informed the 

matter to a nearby shopkeeper. At that time one woman staying near the 

shop helped her to board a bus for going to school. In the Bus accused 

Amiran Nessa was also travelling and accused Amiran Nessa asked her not to 

go to school and accused Amiran Nessa also asked her to get down form the 

bus. Thereafter, she found one Maruti Car parked near the road after getting 

down from the bus. The driver of the vehicle informed her that as he was 
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going to the hospital so he would drop her at the residence of her maternal 

uncle. Then she along with the accused Amiran Nessa boarded the Maruti 

car. Thereafter she found other persons inside the van. One of them gaged 

her mouth by a gamosa. Her hands were also tied by one rope and she was 

kept beneath the seat of the van by pushing her. She became senseless. She 

had also found other accused Kamaluddin and Selimuddin also had boarded 

the vehicle. Accused pushed injection on her waist. One person called the 

other one as Inamul. So, she could know the name of the person as Inamul. 

Then she heard the discussion made by the accused that she would be 

brought near Bogibil Bridge and her kidney would be taken away by cutting 

her head. Then she became senseless after hearing the said discussion. Then 

she was brought to a jungle. She was detained for four days inside the jungle 

and all of the accused persons committed rape on her during that period. 

Thereafter, she was handed over to other persons. Then one of her neighbor 

noticed her at Bhojkhowa Chapori. But at that time she could not say how 

she came to Bhojkhowa Chapori as she was loitering like an insane person. 

Thereafter she was recovered by maternal uncle and then she was brought to 

Tezpur Hospital. During her confinement by the accused, the accused fed her 

dry roti (sukan roti). She was confined by her hands being tied. When she 

was medically recovered, then she was brought before Magistrate and her 

statement was recorded by Magistrate. She has exhibited her statement as 

Ext.1. She has also stated she sustained injuries on all over her body. 

 In her cross examination, the victim (PW2) has stated that her school 

is situated at a distance 2½ km from her residence on western side. 

Sometimes she used to go to school on foot and sometimes by bus. At first 

accused Kamaluddin and Selimuddin teased her.  She got down from the bus 

at a place about half kilometer away from the school. The name of her 

maternal uncle is Aftab Hussain. The driver of the Maruti van was not known 

to her before the incident. When she was taken inside the Maruti she raised 

alarm but she was gagged by the accused persons. The woman accused 

brought out rope from the beneath of the seat. She was taken out from the 

vehicle inside the jungle at night. At that time she regained her sense. She 

was confined for four days by tying her hands. About 7 persons committed 
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rape on her during those four days and they used to talk in Hindi during that 

period. When she was handed over to other persons she became mentally ill. 

She could not know how she was recovered. Her father was also not mentally 

retarded person. At the time of occurrence she was wearing blue coloured 

sari and blouse. Though police saw the clothes which was used by her at the 

time of occurrence, but police did not take the clothes to the police station. 

But clothes were produced before the police. The clothes became dirty due to 

the act of sexual assault committed by the accused persons. Earlier she went 

to school by boarding the bus at Uriamguri. After 2/3 minutes she got down 

from the bus. One aged lady (accused Amiran Nessa) was neighbor of her 

residence. One village Panchayat was held in connection with the occurrence 

and Amiran Nessa confessed the guilt before the Panchayat. She was also 

present before the Panchayat. Her signature was not taken before the 

Panchayat. Accused Amiran Nessa also made attempt burn herself by pouring 

kerosene oil when she was asked for giving written confession before the 

Panchayat. So her maternal uncle assaulted Amiran Nessa. Ld defence 

counsel put many suggestive questions to PW 2, to which she answered in 

negative. 

10. PW 3 Allauddin Ahmed, who is the school teacher, has stated that in 

his evidence that in the year 2003 the victim got admitted in class VII in 

Panchmile Girls’ High School but she did not appear in half yearly and annual 

examination. In the year 2004 she did not got admitted in the school. He was 

reported by class teacher regarding irregular attendance of the victim in class 

and one day her guardian came to school and informed him regarding the 

missing of victim. 

 In the cross examination, PW 3 has stated that in the year 2004 the 

victim was not the student of his school. The age of the student entered into 

the Register on the basis of transfer certificate produced by the student. He 

had no personal knowledge about the occurrence. 

11. PW 4 Abdul Latif, the owner of the Maruti van bearing registration No. 

AS-12C 0372, has stated that he did not engage any permanent driver for the 

vehicle as his son used to drive himself. 3 years ago on one day his Maruti 
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van was seized by police from his driver Sanjay Singha. Then the vehicle was 

given zimma to his custody. 

 In cross examination the PW 4 has stated that he was not 

interrogated by the police in connection with the case. The vehicle was his 

private vehicle. So, that was used for personal purpose. The vehicle was not 

given on hire.  

12. PW 5, the informant Abdul Mazid has deposed that the victim is his 

niece. The occurrence took place on 08.06.2004. On that day at night he 

came to know about the missing of his niece while she was going to school. 

Then search was made for tracing her out. The information was also given to 

the Principal of the school. On 11.06.2004 one missing entry was lodged 

before the police and thereafter the written ejahar was lodged against 

accused Kamaluddin and Inamul Haque on suspicion after 15 days from the 

date of missing of his niece. The victim was noticed by one fisherman near 

Bhomoraguri Bridge. Then, the said person brought the victim to the 

residence and on being asked the victim disclosed before him that accused 

Amiran Nessa   took her away by inducing her that she would be brought to 

the residence of her maternal uncle. She found other accused Selim, Akbar, 

Kamal, Nazrul and Miraz inside the vehicle where she boarded as induced by 

accused. She was brought to somewhere by pushing injection on her body. 

She became senseless and the accused persons committed rape on her. 

When she was recovered her condition was so serious so that she had to be 

immediately brought to the Civil Hospital. 

 During cross examination the PW 5 has stated that the ejahar was 

lodged before recovery of victim. He came to know about the missing of his 

niece at about 9 P.M. on the date of occurrence. The residence of father of 

the victim situated adjacent to his residence. The search was made in 

different places to trace out the victim. The head master of the school 

reported him regarding the irregular attendance of the victim in the class. 

Though the money as given to the victim for getting the admission but she 

did not get admitted in the school. He also did not observe whether the 

victim regularly attended the school or not. He did not know the name of the 
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fisherman who noticed the victim. When the victim was recovered she was 

wearing skirt and suridar. At that time, the father of the victim was ill. The 

victim was admitted in the hospital but he has forgotten as to how many days 

the victim had stayed at hospital. He only stated the name of accused 

Kamaluddin and Inamul before police at the time of interrogation by police. 

He did not state some fact before police which have been stated before the 

Court as he was interrogated by the police before the recovery of victim. Ld 

defence counsel put many suggestive questions to PW 5, to which he 

answered in negative.  

13. PW 6 Asia Begum, the elder sister of the victim has stated that at the 

time of occurrence the age of the victim was 14 years and she was reading in 

class VIII in Charimile Girls’ High School. The occurrence took place on 

08.06.2004 when her sister had gone to school. As her sister did not returned 

from school, so her elder brother went out to trace her and after 28 days 

from the date of her missing, her sister (victim) was recovered near 

Morabhoroli river and one person namely, Ismile brought her to the 

residence. At that time the victim was in serious condition. She could not talk 

easily so she was immediately brought to the hospital and admitted there. 

She had stayed at hospital for about 19 days. Thereafter she came to know 

about the incident from her sister and she was informed that about 2/3 boys 

took her away by taking her in a car when she was going towards school. 

One accused Amiran Nessa brought her back from the bus in which she was 

travelling for returning to the residence then she was taken away by a Maruti 

van. She was taken away under inducement that she would be brought to 

her maternal uncle. 

 In the cross examination, PW 6 has stated that at the time of 

occurrence her sister’s age was about 16/17 years. She (PW6) had read upto 

class X. At the time of recovery of the victim her dresses was found dirty. Ld 

defence counsel put many suggestive questions to PW 6, to which she 

answered in negative. 

14. PW 7 Dr. Jahanara Begum is the Medical Officer. The Medical Officer 

has deposed that on 06-07-2004 she examined the victim in connection 
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with Tezpur PS Case No. 415/04 u/s 366(A) of IPC. The victim was escorted 

by C. No. 136 J. Sarmah and on examination she found as following:- 

  “The patient was directly admitted in maternity ward due to 

restlessness. Even the patient could not talk properly and could not reply to 

any question. Old bruise marks present (multiple over her breasts and inner 

side of thigh). Vagina admits 2 fingers easily. Breast well developed. Pubic 

hair and axillary hair present. The patient was admitted and respective on call 

doctor was informed. 

 From 6th July to 13th July, she was treated in the Ward with assisted 

opinion from ENT and psychiatrist.  

 The attendant took the victim from the hospital against medical 

advise” 

 Then she submitted the medical report and he has proved the medical 

report as Ext.3.  

 In cross-examination, the Medical Officer has stated that as the 

patient (victim) could not talk to anybody and could not reply to any 

questions so patient was referred for consultation in psychiatric department. 

Though the patient was not discharged, the attendant took the patient from 

the hospital without permission. As the patient was not found in movable 

condition so she could not be referred for radiological test.  

15.  PW 8 Ananta Das, SI of police, who is one of the Investigating Officer 

in this case, has  stated that he was given the assignment for completing the 

remaining part of investigation due to transfer of earlier Investigating Officer. 

During the period of investigation by him, he collected the Medical certificate 

of the victim from the hospital. He has also arrested accused Kamaluddin and 

Akbar Ali and forwarded them to Jail and he handed over the case diary to 

O/C as he was ordered for transfer.  

 During cross-examination, PW 8 has stated that he arrested the 

accused Kamaluddin on 16-02-2005 and Akbar Ali on 05-09-2005. He did not 

pray for conducting TIP. 

16.     PW 9 Naren Bora, Inspector of Police, who is the Investigating Officer, 

has stated that on 11-06-2004 while he was working as In-charge of Borghat 
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Police Out Post then he received one missing entry from informant Abdul 

Mazid regarding the missing of his niece on 08-06-2004, while his niece was 

going to the school. Then one GD Entry was made on the basis of such 

written missing entry and he started to investigate the case on the basis of 

such GD Entry No. 166. The GD Entry was actually made on 11-06-2004 and 

he has proved the GD Entry as Ext. 7(1). During the period of investigation, 

he interrogated some witnesses, referred the victim for medical examination. 

He also produced the victim before the court for recording the statement by 

the Magistrate. He arrested three persons and forwarded them to the Judicial 

custody. He also interrogated the informant Abdul Mazid and thereafter, he 

handed over the case diary, on his transfer from the post of Incharge of 

Borghat Police Out Post.  

 During cross-examination, PW 9 has stated that he has not certified 

the GD Entry (Ext.7(1)) and he has not also brought the original copy of the 

GD Entry. He only received the written ejahar on 02-07-04. The victim was 

produced before him on 06-07-04. On 21-07-04 he examined the witness 

Nurjahan and Nurjahan stated before him regarding the age of the victim as 

16 years and she was irregular in attending the school. She (victim) did not 

get admitted though the money was given to the victim for getting admission 

in the school. PW 9 has further stated that he could not record the statement 

of the victim as she was found mentally reiterated. He recorded the 

statement of informant on 13-06-2004. 

17. PW 10 Tilak Chandra Bora, another Investigating Officer, has stated 

that on 22-09-2004 he was directed to complete the remaining part of the 

investigation. During the period of Investigation by him he arrested accused 

Miraj Ali, Najrul Islam and forwarded them to Jail. He also seized the vehicle 

bearing No. AS 12 C 0372 which was used at the time of occurrence from the 

driver Sanjay Singh by preparing a seizure list. Then he handed over the 

vehicle to the zimma of the owner. He has proved the seizure list as Ext. 4.  

 In the cross-examination, the PW 10 has stated that he arrested 

accused Miraj Ali on 22-09-2004 and accused Najrul on 16-11-2004.  
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18.    PW 11 Pradip Kr. Das, another Investigating Officer, has stated that 

on 22-12-2005 as he was directed for completing the remaining part of the 

investigation so after going through the case diary he found that the 

investigation had already been completed by earlier Investigating Officers. So 

he submitted charge sheet against the accused persons u/s 366(A)/376/34 of 

IPC. He has exhibited the charge sheet as Ext. 5.  

19. PW 12 is the learned Judicial Magistrate who had recorded the 

statement of the victim u/s 164 Cr.P.C. The learned Judicial Magistrate has 

stated that on 21-07-04 she recorded the statement of the victim as the case 

record of GR Case No. 954/04 was endorsed to her by learned Chief Judicial 

Magistrate, Sonitpur, Tezpur. At that time the victim was produced and 

identified by constable Sitaram Pukhan and after recording the statement the 

case record was returned back to the learned Chief Judicial Magistrate, 

Sonitpur, Tezpur. The learned Judicial Magistrate has exhibited the statement 

of the victim as Ext. 1 and the GR case record as Ext. 6. Her cross 

examination was declined by the defence side. 

20. All the appellants were examined u/s 313 CrPC during which they 

pleaded their innocence and denied the truthfulness of the evidence of 

witnesses deposed against them. Appellant Nos. 1, 2, 3 & 4 declined to 

adduce any defence evidence however, Appellant No. 5 adduced the evidence 

of two DWs trying to prove the plea of alibi taken by accused/Appellant No. 5 

by showing that at the time of alleged crime the said Appellant was at 

Nagaon, in the house of her son-in-law.  

21.     Let me discuss the case of Appellants. To find out as to whether any 

offence, u/s 366/376 (g) IPC, was committed by the Appellants Nos. 1, 2, 3, 

4 and 5, we have to see whether they, kidnapped or abducted the victim, 

with an intention or knowledge that she would be a compelled or would be 

forced or seduced to illicit intercourse and later on committed gang rape on 

the victim. Let me quote the relevant provision of Section 366 herein below:- 

Section 366 - Kidnapping, abducting or 

inducing woman to compel her marriage, etc. 
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Whoever kidnaps or abducts any woman with intent 

that she may be compelled, or knowing it to be likely 

that she will be compelled, to marry any person 

against her will, or in order that she may be forced or 

seduced to illicit intercourse, or knowing it to be likely 

that she will be forced or seduced to illicit intercourse, 

shall be punished with imprisonment of either 

description for a term which may extend to ten years, 

and shall also be liable to fine; and whoever, by means 

of criminal intimidation as defined in this Code or of 

abuse of authority or any other method of compulsion, 

induces any woman to go from any place with intent 

that she may be, or knowing that it is likely that she 

will be, forced or seduced to illicit intercourse with 

another person shall be punishable as aforesaid. 

22. Let me also quote the relevant provisions of Section 376(g) of the IPC 

herein below:- 

 “ Section 376 (2) (g) – whoever –  (g) commits gang 

rape, shall be punished with rigorous imprisonment 

for a term which shall not be less than ten years but 

which may be for life and shall also be liable to fine : 

 Provided that the Court may, for adequate and special 

reasons to be mentioned in the Judgment, impose a 

sentence of imprisonment of either description for a 

term of less than ten years.” 

23. It appears that, learned trial Court, in paragraph number 30, 31, 32 & 

33 of the impugned judgment discussed the reasons for coming to the 

conclusion that the appellant Nos. 1,2,3 and 4 have committed offence under 

section 366/376(g) of the Indian Penal Code. Though, the reasons stated in 

these paragraphs, by learned trial Court, does not appear to be very 

elaborate, however, the conclusion arrived at, as regards Appellants Nos. 1, 

2, 3 & 4, regarding their guilt u/s 366/376(g) of the Indian Penal code, 

appears to be correct. Let me justify, in following paragraphs, as to why this 

Appellate Court thinks so. 

24. Learned counsel for the appellants have submitted that in the instant 

case the prosecutions side has suppressed the fact and has not exhibited the 
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first FIR which was lodged in connection with this case. Learned defence 

counsel has also stated that the first FIR in connection with the incident was 

lodged by the PW 5 on 11-06-2004 and on the basis of which a GD Entry was 

also made in Borghat Police Out Post, however no police case was registered. 

Subsequently, again on 28.06.2004 the second FIR was registered by the 

same informant and therefore there appears doubt as regards the story of 

the prosecution side. Syed Iske Alam, Ld Sr. Counsel for the Appellant Nos. 1, 

2, 3 & 4 has submitted that the lodging  of second FIR has iteslef cast doubt 

as regards veracity of the prosecution story. In this regard he had cited a 

ruling of Hon’ble Gauhati High Court in “Shambhu Paul and Anr. Vs- 

State of Assam” reported in 2002 CRI. L.J. 3359. Learned Counsel for 

the defence has also cited another ruling of Hon’ble Gauahti High Court in 

“Md. Usen Ali vs- State of Assam” reported in 1995 (II) GLT 397 

wherein Hon’ble Gauhati High Court observed that the delay in lodging FIR 

makes the prosecution more  doubtful. Sri Paramjeet Singh Sethi, Learned 

Counsel for the Appellant No. 5 has also cited a ruling in “T.T. Antony –vs- 

State of Kerela & another”, reported in 2001 CRI.L.J. 3329 SC, wherein 

Hon’ble Supreme Court of India had observed that there can be no second 

FIR in connection with the same offence. I have gone through all the 

aforesaid rulings thoroughly. It would not be out of context to quote relevant 

paragraphs from the aforesaid judgment cited by Ld. Counsel for the 

Appellant No.5. Hon’ble Supreme Court observed as follows:- 

“An information given under sub-section (1) of Section 

154 of Cr.P.C. is commonly known as First Information 

Report (F.I.R.) though this term is not used in the 

Code. It is a very important document. And as its nick 

name suggests it is the earliest and the first 

information of a cognizable offence recorded by an 

officer in charge of a police station. It sets the criminal 

law into motion and marks the commencement of the 

investigation which ends up with the formation of 

opinion under Section 169 or 170 of Cr.P.C., as the 

case may be and forwarding of a police report under 

Section 173 of Cr.P.C. It is quite possible and it 

happens not infrequently that more information’s that 

one are given to a police officer in charge of a police 
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station in respect of the same incident involving one or 

more than one cognizable offence. In such a case he 

need not enter every one of them in the station house 

diary and this is implied in Section 154 of Cr.P.C. Apart 

from a vague information by a phone call or a cryptic 

telegram, the information first entered in the station 

house diary, kept for this purpose, by a police officer in 

charge of a police station is the First Information 

Report - F.I.R. postulated by Section 154 of Cr. P.C. All 

other information’s made orally or in writing after the 

commencement of the investigation into the 

cognizable offence disclosed from the facts mentioned 

in the First Information Report and entered in the 

station house diary by the police officer or such other 

cognizable offenses as may come to his notice during 

the investigation, will be statements falling under 

Section 162 of Cr. P.C. No such information/statement 

can properly be treated as an F.I.R. and entered in the 

station house diary again, as it would in effect be a 

second FIR and the same cannot be in conformity with 

the scheme of the Cr. P.C. Take a care where an FIR 

mentions cognizable offence under Section 307 or 320 

I.P.C. and the investigating agency learns during the 

investigation or receives a fresh information that the 

victim died, no fresh FIR under Section 302 I.P.C. need 

be registered which will be irregular; in such a case 

alternation of the provision of law in the first FIR is 

the proper course to adopt. Let us consider a different 

situation in which H having killed W, his wife, informs 

the police that she is killed by an unknown persons 

that W is killed by his mother or sister, H owns up the 

responsibility and during investigation the truth is 

detected; it does not require filing of fresh FIR against 

II- the read offender-who can be arraigned in the 

report under Section 173(2) or 173(8) of Cr.P.C., as 

the case may be. It is of course permissible for the 

investigating officer to send up a report to the 

concerned Magistrate even earlier that investigation is 

being directed against the person suspected to be the 

accused. 

The scheme of the Cr.P.C. is that an officer in charge of 

a Police Station has to commence investigation as 
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provided in Section 156 or 157 of Cr.P.C. on the basis 

of entry of the First Information Report, on coming to 

know of the commission of a cognizable offence. On 

completion of investigation and on the basis of 

evidence collected he has to form opinion under 

Section 169 or 170 of Cr.P.C., as the case may be, and 

forward his report to the concerned Magistrate under 

Section 173(2) of Cr.P.C. However, even after filing 

such a report if he comes into possession of further 

information or material, he need not register a fresh 

FIR, he is empowered to make further investigation, 

normally with the leave of the court, and where during 

further investigation he collects further evidence, oral 

or documentary, he is obliged to forward the same 

with one or more further reports: this is the import of 

sub-section (8) of Section 173 Cr.P.C. 

From the above discussion it follows that under the 

scheme of the provisions of Sections 154, 155, 156, 

157, 162, 169, 170 and 173 of Cr.P.C. only the earliest 

or the first information in regard to the commission of 

a cognizable offence satisfies the requirements of 

Section 154 Cr.P.C. Thus there can be no second F.I.R. 

and consequently there can be no fresh investigation 

on receipt of every subsequent information in respect 

of the same cognizable offence or the same occurrence 

or incident giving rise to one or more cognizable 

offences. On receipt of information about a cognizable 

offence or an incident giving rise to a cognizable 

offence or offences and on entering the F.I.R. in the 

station house diary, the officer in charge of a Police 

Station has to investigate not merely the cognizable 

offence reported in the FIR but also other connected 

offences found to have been committed in the course 

of the same transaction or the same occurrence and 

file one or more reports as provided in Section 173 of 

the Cr.P.C. 

25. From what has been observed by Hon’ble Supreme Court of India as 

well as on plain reading of the provision of 154 of Code of Criminal Procedure 

there remains no doubt that FIR means the first information relating to 

commission of a cognizable offence. However, if we peruse the testimony of 
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PW 9 who is the Investigating Officer of this case as well as that of PW 5, 

who is the first informant of this case, it appears that the information which 

was given on 11.06.2004 to the In-charge of Borghat Police Out Post was 

only with regard to missing of the nephew of the first informant. There was 

no mention or even any whisper or suspicion regarding commission of any 

cognizable offence in the said information. Therefore, apparently, said 

information cannot be regarded as first information report u/s 154 Cr.P.C. It 

was only on 28.06.2004 when the PW 5 lodged a written complaint before 

the Borghat Police Out post, for the first time, suspicion about commission of 

a cognizable offence was articulated and names of two accused persons 

suspected to be involved in the offence was stated therein. Therefore in the 

true sense, the written information given by the PW 5 to the police on 

28.06.2004 and exhibited as Ext. 2 is the First Information Report registered 

in connection with the offence involved in this case and accordingly the police 

investigation was launched. Moreover, the fact that the PW 5 informed to the 

police regarding missing of his niece on 08.06.2004, even without suspecting 

involvement of any cognizable offence with the incident, lends credibility to 

the prosecution story regarding missing of the victim on 08.06.2004. 

Therefore, the submission of Learned Counsel for the Appellants, that there 

are two FIRs in this case, holds no water. 

26. Learned counsel for the Appellants have also submitted that as PW 3 

who is the school teacher has deposed that the victim, though got admitted 

in class VII of the high school, she did not got admitted in the school in the 

year 2004 and he was reported by the class teacher of having irregular 

attendance by the victim therefore, the defence side has submitted that, the 

prosecution side has failed to prove that she was a student of Charimile High 

School. The question before the Court is not as to whether the victim was 

regular her in attending her classes or not, the question is as to whether, on 

the day of alleged incident i.e., on 08.06.2004, she left for school in school 

uniform. The PW 1 who is the mother of the victim as well as the victim 

herself has stated that on 08.06.2004 she left her house, in the morning, to 

attend her classes in school, in her school uniform (mekhala chadar and 

blouse). This piece of evidence of both these witnesses is not a hearsay 
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evidence and neither the said evidence could be demolished during cross 

examination by the defence side. This court, therefore, see no reason to 

disbelieve this testimony of the PW 1 and PW2 that on 08.06.2004 the victim 

left for her school in the morning.  

27. Learned counsel for the Appellants have also submitted that PW 2 i.e. 

the victim has given contradictory statement at difference stages and she was 

also suffering from psychiatric ailments.  However, on perusal of the 

testimony of the PW 2 it appears that the victim categorically stated that 

while going to school accused Kamaluddin and Selimuddin had teased her. 

She has also stated categorically that Kamaluddin, Selimuddin and Inamul 

were there inside the vehicle, in  which she was taken to a forest, where all 

the accused persons, whom she had identified in the court, raped her. It also 

appears that the mouth of the victim was gaged by a “gamosa” by the 

accused persons and she was pushed beneath the seat of the vehicle and her 

hands were also tied. The testimony of the victim as discussed herein before 

clearly shows that she was abducted for the purpose of gang rape on her by 

the accused persons. The testimony of PW 7, who is the medical Officer who 

examined the victim on 06.07.2004, also shows that there were multiple old 

bruise marks over her breast and inner side of the thigh and vagina admits 

two fingers easily which lends credibility to the testimony of the victim that 

she was sexually abused. It appears from what has been discussed 

hereinbefore that when the victim left her house for her school, on the day of 

the incident, she was a normal girl but when she was recovered after 28 days 

of her missing she was found having developed psychiatric problem and it 

appears from Ext. 3, which is the medical report, that her condition was not 

good and she was not able to talk or move properly. The materials on record 

clearly show that the abnormal behavior of the victim at the time of her 

recovery was because of the trauma which she had undergone due to 

unfortunate incident of her abduction and gang rape. However, the victim 

was examined u/s 161 Cr.P.C. by the I/O on 21.07.2004 and her statement 

u/s 164 Cr.P.C. was recorded by Ld Judicial Magistrate on the same day and 

she also deposed as prosecution witness No. 2 in this trial on 03.08.2007 and 

it appears that on each of these dates, when her statement was recorded, 
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she was in a sound mental condition. As regards to the incident of her 

abduction and gang rape by the accused persons, her testimony appears to 

be consistent throughout the trial. The inconsistencies pointed by Ld. counsel 

for the Appellants in the testimony of the victim are not material and a young 

girl who had undergone such a trauma is not supposed to repeat, in 

verbatim, the entire ordeal, exactly, each and every time when she is 

questioned about the incident. What is required is that there should be no 

inconsistency as regards the main allegations of her abduction and gang 

rape. And in the considered opinion of this Court, the victim has very clearly 

deposed regarding involvement of Appellant No. 1, 2, 3 and 4 in her 

abduction and gang rape. 

28. Learned counsel for the Appellants have also submitted that there is 

no evidence corroborating the testimony of PW 2 victim, therefore Court has 

to consider her testimony very cautiously. Learned Counsel for appellants 

have also submitted that the victim has identified the accused persons for the 

first time in the Court during trial and no Test Identification Pared (TIP) was 

conducted during investigation. Learned Counsel for the appellants have also 

submitted that considering the testimony of the victim, she has to be 

regarded as a wholly unreliable witness and any conviction based on her sole 

testimony is liable to be set aside. In this regard Learned Counsel for the 

appellants No. 1, 2, 3 & 4 have cited a ruling of Hon’ble Gauhati High Court in 

“Jainal Abedin –vs- State of Assam” reported in (1997)2 GLR 175 

where in it was observed that where the identity of the accused was 

disclosed at belated stage, conviction could not be based on testimony of 

such eye witness. Learned Counsel for the appellants have also submitted 

that many material witnesses were not examined by the prosecution side. Ld. 

Counsel has also submitted that the woman who helped the victim in 

boarding the bus, while she was going to school, was not examined, it is also 

submitted that the person who recovered the victim after 28 days of her 

missing was also not examined. Ld. Counsel for the Appellants have 

submitted that these were material witnesses and due to their non-

examination, the prosecution case has become unbelievable and to support 

their argument Ld. Counsel also submitted rulings of Hon’ble Gauhati High 
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Court reported in “Tilumai Gogoi vs- State of Assam” reported in 2013 

(3) GLR 125 and also “Subhas Deb vs- State of Tripura” reported in 

2009 (3) GLJ 223 wherein it was observed that non-examination of 

important materials witnesses,  in the absence of other clinching evidence, 

renders the prosecution case unbelievable. I have gone through both the 

rulings very carefully. However, in the instance case the fact of victim going 

to the school on the day of the incident and that of her recovery after 28 

days and has been proved by other witnesses as discussed hereinbefore and 

this Court find no ground to disbelieve their testimony (specially of the 

mother of the victim who, this Court see no reason that she would speak 

falsely as regards the fact of missing and recovery of her own daughter). 

Therefore, this Court is of considered opinion that non-examination of the 

witnesses as pointed out by Ld. Counsel for the Appellant is not fatal to the 

prosecution case. 

29. Ld. Public Prosecutor has cited a ruling of Hon’ble Supreme Court of 

India in “O.M. Baby vs- State of Kerela” reported in 2012 CRI.L.J. 

3794, wherein Hon’ble Supreme Court of India has observed, that the 

testimony of victim cannot be ignored in absence of corroboration unless the 

inconsistencies and the contradiction are sufficiently serious to warrant such a 

course of action. In the same judgment Hon’ble Supreme Court of India 

quoted a few paragraphs of an earlier judgment of Supreme Court in “State 

of Maharastra vs- Chandra Prakash Kewal Chand Jain” reported in 

(1990) 1 SCC 550 and it would not be out of context to quote the same 

herein below- 

“It is necessary at the outset to state what the approach of 

the Court should be while evaluating the prosecution 

evidence, particularly the evidence of the prosecutrix, in sex-

offences. Is it essential that the evidence of the prosecutrix 

should be corroborated in material particulars before the 

Court basis a conviction on her testimony? Does the rule of 

prudence demand that in all cases save the rarest of rare the 

Court should look for corroboration before acting on the 

evidence of the posecutrix? Let us see if the Evidence Act 

provides the clue. Under the said statute 'Evidence' means 

and includes all statements which the Court permits or 
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requires to be made before it by witnesses, in relation to the 

matters of fact under inquiry. Under Section 59 all facts, 

except the contents of documents, may be proved by oral 

evidence. Section 118 then tells us who may give oral 

evidence. According to that section all persons are competent 

to testify unless the Court considers that they are prevented 

from understanding the questions put to them, or from giving 

rational answers to those questions, by tender years, extreme 

old age, disease, whether of body or mind, or any other cause 

of the same kind. Even in the case of an accomplice Section 

133 provides that he shall be a competent witness against an 

accused person; and a conviction is not illegal merely because 

it proceeds upon the uncorroborated testimony of an 

accomplice. However, illustration (b) to Section. 114, which 

lays down a rule of practice, says that the Court 'may' 

presume that an accomplice is unworthy of credit, unless he 

is corroborated in material particulars. Thus under Section 

133, which lays down a rule of law, an accomplice is a 

competent witness and a conviction based solely on his 

uncorroborated evidence is not illegal although in view of 

Section 114, illustration (b), courts do not as a matter of 

practice do so and look for corroboration in material 

particulars. This is the conjoint effect of Sections 133 and 

114, illustration (b). 

16. A prosecutrix of a sex-offence cannot be put on par with 

an accomplice. She is in fact a victim of the crime. The 

Evidence Act nowhere says that her evidence cannot be 

accepted unless it is corroborated in material particulars. She 

is undoubtedly a competent witness under Section 118 and 

her evidence must receive the same weight as is attached to 

an injured in cases of physical violence. The same degree of 

care and caution must attach in the evaluation of her 

evidence as in the case of an injured complainant or witness 

and no C more. What is necessary is that the Court must be 

alive to and conscious of the fact that it is dealing with the 

evidence of a person who is interested in the outcome of the 

charge levelled by her. If the Court keeps this in mind and 

feels satisfied that it can act on the evidence of the 

prosecutrix, there is no rule of law or practice incorporated in 

the Evidence Act similar to illustration (b) to Section 114 

which requires it to look for corroboration. If for some reason 

the Court is hesitant to place implicit reliance on the 

testimony of the prosecutrix it may look for evidence which 

may lend assurance to her testimony short of corroboration 

required in the case of an accomplice. The nature of evidence 

required to lend assurance to the testimony of the 
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prosecutrix must necessarily depend on the facts and 

circumstances of each case. But if a prosecutrix is an adult 

and of full understanding the Court is entitled to base a 

conviction on her evidence unless the same is shown to be 

infirm and not trustworthy. If the totality of the 

circumstances appearing on the record of the case disclose 

that the prosecutrix does not have a strong motive to falsely 

involve the person charged, the Court should ordinarily have 

no hesitation in accepting her evidence. We have, therefore, 

no doubt in our minds that ordinarily the evidence of a 

prosecutrix who does not lack understanding must be 

accepted. The degree of proof required must not be higher 

than is expected of an injured witness. For the above reasons 

we think that exception has rightly been taken to the 

approach of the High Court as is reflected in the following 

passage: 

It is only in the rarest of rare cases if the Court finds that the 

testimony of the prosecutrix is so trustworthy, truthful and 

reliable that other corroboration may not be necessary. 

With respect, the law is not correctly stated. If we may say 

so, it is just the reverse. Ordinarily the evidence of a 

prosecutrix must carry the same weight as is attached to an 

injured person who is a victim of violence, unless there are 

special circumstances which call for greater caution, in which 

case it would be safe to act on her testimony if there is 

independent evidence lending assurance to her accusation. 

17. We think it proper, having regard to the increase in the 

number of sex-violation cases in the recent past, particularly 

cases of molestation and rape in custody, to remove the 

notion, if it persists, that the testimony of a woman who is a 

victim of sexual violence must ordinarily be corroborated in 

material particulars except in the rarest of rare cases. To 

insist on corroboration except in the rarest of rare cases is to 

equate a woman who is a victim of the lust of another with an 

accomplice to a crime and thereby insult womanhood. It 

would be adding insult to injury to tell a woman that her 

story of woe will not be believed unless it is corroborated in 

material particulars as in the case of an accomplice to a 

crime. Ours is a conservative society where it concerns sexual 

behaviour. Ours is not a permissive society as in some of the 

Western and European countries. Our standard of decency 

and morality in public life is not the same as in those 

countries. It is, however, unfortunate that respect for 

womanhood in our country is on the decline and cases of 
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molestation and rape are steadily growing. An Indian woman 

is now required to suffer indignities in different forms, from 

lewd remarks to eve-teasing, from molestation to rape. 

Decency and morality in public life can be promoted and 

protected only if we deal strictly with those who violate the 

societal norms. The standard of proof to be expected by the 

Court in such cases must take into account the fact that such 

crimes are generally committed on the sly and very rarely 

direct evidence of a person other than the prosecutrix is 

available. Courts must also realise that ordinarily a woman, 

more so a young girl, will not stake her reputation by 

levelling a false charge concerning her chastity.” 

30. Ld. Public prosecutor has also submitted that the abnormal mental 

condition of the victim, at the time of her recovery, was due to the brutal and 

barbaric offence to which the young victim was subjected to and there may 

be minor inconsistencies and contradictions in her testimony, which is quite 

natural under the circumstances experienced by the young victim, however, 

these inconsistencies do not hit the root of the prosecution case and if looked 

upon in the totality of the circumstances, her testimony cannot be rejected 

and she can be regarded as wholly reliable witness as regards her testimony 

relating to her abduction and gang rape. Learned Public Prosecutor has also 

submitted that the investigation could have been done in much better way, 

however, the victim who was subjected to such ghastly and brutal offence by 

the accused persons cannot be denied justice merely due to certain lapses, 

committed by the Investigating Officer which otherwise do not go into the 

root of the prosecution case.  

31. In the instant case also there appears no reason as to why the victim 

would falsely implicate the present Appellants. She has caterogaically stated 

that all the accused persons namely the present Appellant No. 1, 2, 3 and 4 

have repeatedly raped her on all the days during her confinement. In the 

totality of circumstances appearing from the record this Court do not see any 

reason to disbelieve her testimony.  

32. From what has been discussed above, it is clear that the Appellant 

Nos. 1, 2, 3 & 4 have committed gang rape on the victim and she was 

abducted with the intention that she may be forced to have illicit intercourse. 



Page 31 of 33 

 

Criminal Appeal NO. 41(S-3)/2012 & 44(S-3) 2012. Page 31 

  

Hence, the findings of the learned trial Court convicting the Appellant No. 1, 

2, 3 and 4, namely,  Md. Kamaluddin, Md. Aminul Haque, Md. Akbar Ali and 

Md. Miraj Ali do not require any interference. The conviction of above named 

appellants under Section 366/376(g) of the Indian Penal Code is hereby 

upheld. Though minimum punishment for an offence u/s 376(g) of IPC is 10 

years, however, learned trial Court imposed a lesser sentence by showing 

special reason. As there is no appeal against sentence by the prosecution 

side, this Court is not interfering with the sentence imposed by learned Trial 

Court on appellant No. 1, 2, 3 & 4.  

33. Though this Court is in conformity with the finding of learned Trial 

Court in convicting the Appellant No. 1, 2, 3 & 4, however, as regards the 

conviction and sentence on the appellant No. 5 i.e. Musstt Amiran Nessa, who 

was convicted under Section 366 of IPC, by the learned trial Court, this 

Appellate Court is of the opinion that the materials on record do not justify 

such conviction u/s 366 IPC. The reason for the same is discussed in the 

following paragraphs.  

34. Though the appellant No.5 adduced two D.Ws, namely, Afajuddin 

(DW 1) and Imran Hussain (DW 2), who stated that since 05-06-2004 for 

next 10 days the appellant No. 5 was staying in the house of her son-in-law. 

Learned trial Court has declined to belief the testimony of these defence 

witnesses on the ground that both the witnesses were not found trust-worthy 

to disprove the prosecution story. This Court also does not intend to disturb 

the finding of learned trial Court to the effect that both the DWs were not 

trust-worthy. However, for the purpose of convicting the appellant No. 5 u/s 

366 of IPC it is to be seen as to whether, otherwise, the prosecution has 

been able to prove the charge u/s 366 of IPC against the accused Amiran 

Nessa or not. If we rely upon the testimony of PW 2 i.e. the victim, which this 

Court has done in course of other appellants, it will be seen that she deposed 

that she found the appellant No. 5 Amiran Nessa in the bus in which she 

boarded for going to school. When they reached the school, Amiran Nessa 

asked her to get down from the Bus, where she saw a Maruti Van being 

parked. PW 2 has also stated that it was the driver of the vehicle who said 
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that he will drop the victim in his maternal uncle’s house as he is also going 

to Hospital and later on she was kidnapped. There is no evidence to the 

effect that Aminran Nessa knew that the victim would be kidnapped for the 

purpose of subjecting her to forcible sexual intercourse. The offence was 

done by the other accused persons,  because there is no evidence that there 

was any pre-planed conspiracy or any other arrangement between the 

appellant No. 5 Amiran Nessa and other appellants for committing the 

offence. There is no evidence on record even remotely suggesting that 

Amiran Nessa forced and induced the victim to sit in Maruti vehicle. There is 

also no evidence to even remotely suggest that the appellant No. 5 knew that 

the victim would be taken to forest and shall be gang raped.       

 

35. Learned counsel for the appellant No. 5 has also submitted that 

during her cross-examination, PW 2 has also stated that accused Amiran 

Nessa helped the other accused persons for giving a rope by which she was 

tied and kept beneath the seat of the vehicle. However, it is there in the 

evidence that this statement of giving of rope by accused Amiran Nessa to 

the other accused persons was stated for the first time by the victim during 

her cross-examination only and it was never stated earlier at any stage by 

investigation or trial, and this omission as regards assistance by the appellant 

No. 5 to other appellants is a major omission. Further, from the evidence on 

record, it is clear that the victim was very frightened as her mouth was 

gagged and she was pushed down therefore, as to who offered the rope to 

the other accused persons and under what circumstances that rope was 

offered may not be known to the victim. Otherwise also, the prosecution has 

not led any other evidence which show that Amiran Nessa either intended or 

had any prior knowledge regarding the plan of the other accused persons to 

abduct and to subject her to forcible sexual intercourse. The conviction of the 

appellant No. 5 u/s 366 of IPC is, therefore, no based on materials on record.  

Therefore, this Court is of considered view that the conviction of appellant 

No. 5 Amiran Nessa needs to be interfered with in exercise of the appellate 

jurisdiction of this Court.   
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36. In view of the reasons discussed in foregoing paragraphs, the Criminal 

Appeal No. 41(S-3) 2012 is dismissed and the conviction and sentence 

imposed on Appellant No. 1, 2, 3 & 4 is hereby upheld. The said 

appellants are directed to appear before the Court of learned 

Assistant Sessions Judge, Sonitpur, Tezpur on or before 5th March, 

2016 to serve out the sentences imposed by the learned trial Court.  

 The Criminal Appeal No. 44(S-3) 2012 is hereby allowed and the 

Judgment of learned Trial Court convicting and sentencing the appellant No. 

5 Amiran Nessa u/s 366 of IPC is hereby set aside.  

 Both the appeals are accordingly disposed of on contest.  

 Send back the case records along with a copy of this order.                                             

37.      Given under my hand and seal of this court on this the 5th day of 

February, 2016.  

  

 

    (M. K. Kalita)                             
SESSIONS JUDGE          
SONITPUR: TEZPUR 

  Dictated and corrected by me 

 

 

 

(M. K. Kalita) 
SESSIONS JUDGE, 
SONITPUR :: TEZPUR 
 
 
 
Dictation taken and transcribed by me :  

 

R. Hazarika, Steno   


